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JUL 15 201

ENERGY AND ENVIRONMENT CABINET
Department for Envi_ronmental Protection
Division of Waste Management
{Amended After Comments)
401 KAR 42:330, Small Owners Tank Removal Accoun.t..

RELATES TO: KRS 224.60-105, 224.60-130(1)(a), (b), (), 224.60-140, 224.60-150, 40
CFR. 280 Part H | |

'STATUTORY AUTHORITY: KRS 224.60-130(1)(j) .

NECESSITY, FUNCTION, AND CONF ORMITY: KRS 224.60-130(1)(j) requires the

establishment of an account to reimburse small owners for the reasonable cost of permanent

closure, and authorizes the cabinet to promulgate administrative regulations to establish this -

account. This administrative regulation establishes the eligibility requirements and rates for

reimbursement from the Small Owners Tank Removal Account (SOTRA).

Seetien2- | Eligibility. (1) To demonstrate eligibility, an owner shall submit a completed

[“ISOTRA Application for Assistance["], DEP 6067[;{August-2006)]. An owner shall be

eligible for reimbursement from this account if:
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‘ (a) The petroleum storage tank owner [demenstrates—fill-or partialinterest-in-ten-H0)-ex

fewer-tanks-and] meets the financial eligibility criteria of $IO0.000‘ total income averaged over

the last five (5) vears as documented by the applicant’s signed federal income tax returns for the

last five (5) years, with the exception of Non-Profit Public Service Corporations, elisible

Governmental bodies and all other Non-Profit entitics, which shall provide tax exemption
documentation and budgets for the last five (5) VG&TS[HS{Sd—Gﬁ—theJSquan%ppﬁe&ﬁM

Assis%a&e%D%&é?,—(Aug&st—%@%}} ;

(b) The tanks arc located on a facility that is or was involved in the retail sale of

wholesale distribution of motor fuel;

(c) The tanks are registered with the Division of Waste Management by the applicant

seeking reimbursement from the Small Owners Tank Removal Account ( SOTRA), pursuant to

KRS 224.60-105 and 401 KAR 42:020;

(d) The owner certifies fhat:

1. The retail sale or wholesale distfibﬁtion of motor fuel at the facility from é UST system
or systems permanently cease upon permanent closure of the tanicé; and

2. All known tanks at the facility are being removed or closed in place; and

(e) 'The owner has owned the tanks for more than one (1) year prior to the date of the
application for reimbursement from this account.

@A lnewly—discovered underground storage tank system shall not affect the eligibility of

an owner otherwise eligible [owner] in accordance with subsection (1) of this section.

(3) A tank shall not need fo be in operation prior to its removal.
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(4) A written notice shall be submitted to the applicable regional office at least fourteen

(14) calendar days prior to commencement of the pennanent closure of the pefroleum storage

tank to maintain eligibilityr for reimBursement.

(5) Federal and state-owned facilities shall not be eligible for reimbursement from the
Small Owners Tank Remoyal Account,

Section 2[3]. Aecount Use. (1) Funds in this account shall be used to reimburse eligible
petrol'eum storage fank owners for those reesoeable and necessary costs incurred through
performance of actions required in 401 KAR 42 070

. (2) The use of this account shall be limited as spe01ﬁed in KRS 224.60- 130(1)0)

(3)(a) The owner of a facility shall be eligible for reimbursement of the cost of permanent
closure, but shall not be eligible for péyment_of corrective action cost from ,this account.

(b) If corrective eotion is required, eligible reimbursement shall be govefned by 401 KAR
42:250. . |

D(a) If expendi_tures from this account exceed $3,000,000 during any ﬂseal year, the
cabinet may suspend fpﬁher reimbufseme’nts from this account. The suspension sﬁall be in effect
until tﬂe cabinet determines that further reimbursements from this account will not threaten the
solvency of the Petroleum Storage Tank Environmental Assurance Fund, |

{b) This determieation she.ﬂ be based ﬁpon legislatively-enacted budgets and associated
épprqpriations. | | |

Section 3[4]. Application Procedure. ) The owner shall file a completed SOTRA
Application [SQi,llRA—Appheaﬂeﬂ] for Ass1stance[ ] DEP 6067,[-(August-2006)-incorporated -
bﬁefe}eﬁee—}&ﬂ%s—aéﬁﬂﬂs&a%we—regulaﬁe&] for partlclpatlon in this account at Jeast forty-five
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" (45) days prior to the pennahent closure of the petroleum storage tank [er—tanks]. The owner

shall also provide the foliowing information:

(é) Verification of income through the submittal oflevel-b¥| copies: of the applicant’s

signed federal income tax returns for the last five (5) years, with the exception of Non-Profit -

Public Service Corporations, eligible quemmental bodies and all other Nori~Proﬁt entities,

. which shall proyide tax_exemption documentation and budgets for the last five (5) vears;

[pfeﬁeﬁ&ﬁve@yeafmeeﬁ&e{aﬂemms;]

" {b) A copy of the contract between the oﬁne;‘ and the primary contractor;

storage tanks within the tank pits, location of other relevant facility features including buildings,

canopies, driveways, piping, dispenser islands, paved areas, and the proposed extent of areas 1o

be excavated in the performance of permanent closure, including dimensions:[A—site—map

%he—pefmaﬁeﬂt—e}ewe; and]

(d) Color photographs of the facility and the areas to be impactéd' by the permanent .

closure: and’

_(ej A copy of a deed or other documentation iﬁdi_caﬁng ownership of the tanks, if the

tanks have not been registered in the applicant’s name, in accordance with 401 KAR 42:020,

with the Division of Waste Management for twelve (12) months prior fo the SOTRA application

being submitted.

(2) The owner shall retain a copy of the SOTRA Applicatio_n for Assistance for their

records.
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(3)a) In 1esp0nse to the apphcatmn submitted, the cabinet shall issue a letter setting forth -

the owner's’ ehg1b1hty status and the avaﬂablhty of funding for the closure of the petroleun:

* storage tank.

(b) Permanent closure of the tank syste‘m'shall not beg_in until the cabinet has approved
the application and established the reimbursable amount. Failure to comply with this requirement’

shall result in denial of the reimbursement.

Se_,ctibn 4[5]. Permanent Closure Costs. The rates established for permanent closure

costs in this section shall apply to a SOTRA Applicatim_l for Assistance approved aftt_ar'

October 6, 2011. (1)(a) Réimbul:sement from this account shall be determined fromn the lesser of

two (2) dollars and sixty (60) cents ($2.60) per galloﬁ of tank qapacity or the following matrix

table:
. Size'of Laregest Tank in Pit (eallons)
Number of : : _
Lessthan | 3.101 to | 5,101 to | Greater than
Tanks in Pit S ' :
' 3,100 5,100 10,000 | 10.000
1 [$3.900 [$4.420  [$6370 |$7.020
2 $6.370 $7.150 | $9.620 |[$11.180
3 | $8.320 $9.750 | $12.610 | $15.340
4 $10,270 $11,700 {$15.340 | $18.200
5 B $12220 |$13.650 |$17.940 | $21.970
Each Extra $1.950 $1,950 $2.340 .| $2.860
Nomberof |5 : e anicin Pt (gallons
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FanksinPit | Fess | 3;101F | 5301 | Greater

than |t %e_ -than
E $3;600 | $3,400 | $4:900 | $5:400
3 $4.900 | $5,500 | $7.400 | $5,660
3 $6,400 | $%500 | $9,706 | $11,800
z $7.900 | 9,006 | $14,800 | $14,600
5 $9,400 [ 510,500 | $13,806 | $16,900
Tapkupto-10

(b) In-addition to the cost listed in subsection (1)(a) of this section, the cabinet shall

reimburse a one (1) time amount of $2.095[$2:000], for the preparation and submission of a

' Closure Assessment Report, incorporated by reference in 401 KAR 42:070. This shall include

the cost of preparing a classification guide. The cabinet éhall also reimburse a one (1) time
amount of S;SQQ[%] for the mobilizatién and demobilization of equipment.

(c) If .more than one (1) tank pit is located on a faci.lity,' the reimbursement shall be
calculated by adding the matrix table cost[;vfalue—gi%ten] for each pit, in addition {o_the costs

allowed infplus-an-emevnt-aHowedby] subsection (3) of this section.

(2) The following items[eests] shall be included in the cost listed in subsection (1)(a) of”

this section:

(a) Tank system removal, cleaning and disposal_or closure-in-place requirements;

(b) Permanént closure of thirty-five (35)[twenty-five-25)] feet of associated piping

outside of the tank pit; |
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(¢) Removal of the pump island and canopy;

(d) Drumming |and-dispesal] of cleaning material;

(eY Backﬁlling to return the excavation to grade less the reimbursable volume of

contaminated backfill disposed or treated at a permitted facility and replaced in accordance with
subsection (3) of this section:[—Additienal backfill-material-maybe-reimbursed-in-accordance
ith-sul ion-(3) o thi ion:]

(f) Concrete or asphalt surface removal;

. (g) Equipment and material necessary for the pefmanent closure;
- (h) Preparation of a permit if required for pei‘mancnt closure or testing of a fank system;
(i) Excavation and loading of material;

(j) Collection of samples, including domestic-use wells, domestic-use springs and

domestic-use cisterns within .a_lOO—meter radius of the UST system; and

(k) Labor charges relating to paragraphs (a) through (j) of this subsection.

(3) Theé costs of the following items|;—if-neeessary;} shall be allowed. if necessary, in

addition [added] to the cost established in subsection (1)(a) of this section upon the submittal of a

claim in accordance with Section 6 of this administrative regulation[; subjeet-to-the ranges-set

422501

(a) Facility restoration. Facility restoration activities shall only be reimbursable under

this account if a No Further Action Letter has been issued for the subject facility upon

completion of permanent closure activities in accordance with 401 KAR 42:070, without

corrective action activities being performed outside of the excavation zone. A cost estimate shall

be submitted, through the completion of Section 12 of the SOTRA Reimbursement Worksheet,




10
11

12

13-

14
15
16
17

18

19 .

20

21

22

DEP0O064. and shall ‘be approved by the Undersround Storage Tank Branch, in writing, prior to

incurring costs. Additional costs related to the repair .of subsidence resulting from improper

placement of fill material shall not be reimbu1‘sab1@;{8m=faee—repl—ae‘eﬁtenﬂ

(b) Transportation, disposal_or treatment, and replacement offeentaminated] backfill

c'ohtaminéted above the applicable screening levels established in 401 KAR 42:080;

(c) Disposal of asphalt surface material;

(d) Installation of up to four (4) soil borings in accordance with Section 4.4 of the

Closure Qutline;

(e) Transportation and disposal, (reatment,[Pispesat] or recycling of tank contents or

waste;

~ (H) Removal, transportation and [effsite] disposal or treatment of water from within the

excavation zone in accordance with Section 4.1 of the Closure Outline, contaminated above the

applicable screening Jevels established in 401 KAR. 42.080;[r-ifrequired:]

(g) Laboratory analysis, as required in accordance with the Closure Qutline, with the

exception of laboratory analysis of samples collecied in accordance with Section 6 of the Closure

Outline[;te-the-extent required]; and

(h) Grain size analvsis for facilities accurételv classified as Class B in accordance with

the Classification Outline, incorporated by reference in 401 KAR 42:080.
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(4) Optional soil removal guiside of the excavation zone in accordance with Section 6 of

the Closure Oiltline, incomorafed by reference in 401 KAR 42:070 shall be reimbursed in -

accord.ance with 401 KAR 42:250,

{5) Facility restoration for corrective action activities performed outside of the excavation

zone shall be reimbursed in accordance with 401 KAR 42:250.

Section 5[6]. Claims. Eligible reimbursement for permanent closure costs associated -

with a SOTRA Application for Assistance approved prior to October 6, 2011 shall be made

in accordance with the administraiive regulations in effect at the time the SOTRA

Application for Assistance was approved. (1)(3_1) To receive reimbursement, an owner shall .
submit a completed [*]SOTRA Claim Request[“], DEP 6068 and

N (b) The owner shall retain a copy of the form for their records.[,—(J&ﬁw%@%}]

(2)(a) In addition to the completed claim form, the owner shall submit the requiredv

SOTRA Reimbursement Worksheet, DEP0064:

(b) Documentation of actual cost, including invoices and weigh tickets, shall be attached

(3) The cabinet shall review a claim request for the following:

(a) The number and size of tanks removed; and
A(b) Verification of eligible costs.
(4) To receive reimbursement, an owner shall have paid all annual tank fees as required

by KRS 224.60-150,
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(5) The cabinét_ may fequest additional Supiaorting documentation 10 verify the

reasonableness or necessity of a cost,

{ 63 If a claim is deterlﬁined tb be deficient by the Undergrbund Storage Tank Branch. a

written deficiency letter, outlining the deficiencies, shall be issued to the applicant. Failure by

the applicant to provide the requested information and documentation within thir't_v (30) days of

receipt of the request shall cause the claim to be denied.

(7)[£6)] Reimbursement shall be contingent upon a determination by the cabinet that the

report required is complete and meets the requireménts of 401 KAR Chapter 42.

(8) An entry level shall not be assessed for eligible reimbursement in accordance with

this administrative regulation, however an entry level shall be assessed upon confirmation of a

release, constituting an occurrence, that requires corrective action for which the applicant is

seeking reimbursement through the Financial Responsibility Account or Petroleum Storage Tank

Account in accordance with 401 KAR 42:250.

(9 _All claims shall be submitted within two (2) vears after iésuance of a No Fu1'§hqf

Action letter by the Underground Storage Tank Branch,

Section 6. Extensions. (1) The owner or gperator of a- UST system may request an

extension to a deadline established by this administrative regulation or established by the cabinet

in writing pursuant to this administrative regulation,

{2) The extension request shall be submitted in writing and received by the Underground

Storage Tank Branch of the Division of Waste Management prior to the deadline.

(3) The cabinet may grant an extension, if the cabinet determines that an extension would:

not have a detrimental impact on human health or the environment.

10
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Section 7. Incorporation by Reference. (1) The following ‘material .is incorporated by
reference:
(a) "SOTRA Application for Assistance", DEP 6067, (April 201 1_1{%&3&5&1@%}]; [and]

(6) "SOTRA Claim Roquest”, DEP 6068, (April 2011); and

(c) “SOTRA Reimburs’e_mént Worksheet”, DEP 0064, (April 201 DfGasuary2006) ).
(2)(@1 This -material may be inspected, .copied, or obtained, subject to applicable
copyrlght law, at the D1V1s1on of Waste Management 200 Fair Oaks Lane, Secdnd

F loor[HndeEgE%ﬁd—S%ﬁge%%ﬂe%faﬁeh—S%&%dwe@a@ﬁpeﬂ—Beu}%d], I‘lankfort

Kentucky 40601 , Monday through Fuday, 8 am. to 4:30 p.m.

(b} This material is also avaﬂable[ e%

on the Division of Waste Management's Web site at http://wasté.kv.gov/ust[page—leeated—a{s '

11




401 KAR 42:330 approved for filing.

Z/‘{; ‘i/f;/ ‘ | i

Date : Leonard K. Peters, Secretary
' Energy and Environment Cabinet
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REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person; Cassandra Jobe

(1) Provide a brief summary of:
(a) What this administrative regulation does:
This administrative regulation ‘establishes the eligibility requirements and rates for
reimbursement from the Small Owners Tank Removal Account (SOTRA).
(b) The necessity of this administrative regulation:
This administrafive regulation is necessary to establish eligibility and rates for
reimbursement from SOTRA. -
(c) How this administrative regulation conforms to the content of the authorizing statutes:
This administrative regulation conforms to the content of the authorizing 'Statute by
establishing requirements for-SOTRA.
(d) How this administrative regulation currently assists or will assist in the .effective
administration of the statutes: ,
‘This administrative regulation assists in the effective administration of the statute by
establishing eligibility requirements and rates for reimbursement from SOTRA.
(2) If'this is an amendment to an existing administrative regulation, provide a brief summary of:
(a) How the amendment will change this existing administrative regulation:
The amendment ties eligibility for SOTRA reimbursement to the approval of the SOTRA
Application for Assistance.
(b) The necessity of the amendment to this administrative regulation:
The amendment is necessary to tie eligibility for SOTRA reimbursement to the approval
of the SOTRA Application for Assistance. |
(¢) How the amendment éonforms to the content of the authorizing statutes:
The amendment conforms to the content of the authorizing statute by using the
appropriate reimbursement rates.
(d) How the amendment will assist in the effective administration of the statutes:
The amendment will assist in the effective administration of the statute by specifying
reimbursement rates for SOTRA. A ' |
(3) List the type and number of individuals, businesses, organizations, or state and local

governments affected by this administrative regulation:

13




There are approximately 3,700 UST facilities registered. Ilowever, these may not all
meet the eligibility requirements for reimbursement from SOTRA.
(4) Provide an analysis of hqw the entities identified in question (3) will be impacted by either .
the implementation of this administrative regulation, if new, or by the change, if it is an
amendment, including: ' '
(a) List the actions that each of the regulated entities identified in question (3) will have to take
fo comply with this administrative regulation or amendment:
~ Regulated entities will have to fill out a SOTRA Application f01 Assistance, SOTRA
Claim Request, and SOTRA Reimbursement worksheet using the rates established in this
amendment. |
(b) In complying with ‘this- administraﬁve regulation or amendment, how much will it cost each
of the entities identified in qﬁestion (3): |
It willl not increase cost to the regulated entity to fill out these forms.
(c) As a result of compliance, what benefits will accrue to the entities identified in question (3):
| By complying, owners may be reimbursed from the SOTRA.
(5) Provide an estimate of how much it will cost the administrative body to implement this
administrative regulation: |
(a) Initially:
There is no additional cost to the agency for implementation of this amendment.
.(b) On a continuing basis: ' |
There is no additional cost to the agency for implementation of this amendment.
(6) What is the source of the funding to be used for the implementﬁtion and enforcement of this
- administrative regulation: |
The source of funding for implementation of this amendment is SOTRA.
(7) Provide an assessment of whether an increase in fees or funding will be necessary to
implement this administrative regulation, if .nelw, or by the change if it is an amendmenﬁ
There will not be a need to increase funding to implement this amendment.
(8) State whether or not this administrative 1‘égulation established any fees or directly or
indirectly increased any fees:"
This administrative regulation does not establish or affect any fees.

(9) TIERING: Is tiering applied? (Explain why or why not)

14




- Tiering is not applied for this amendment.
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FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

Regulation No. 401 KAR 42:330 o Contact Persont Cassandra Jobe

1. Does this admlnlstratwe regulation 1elate to any program, service, or requirements of a state or
local government (including cities, counties, fire departments, or sehool dlstrlcts)'?

Yes X = No -

If yes, complete questions stions 2- 4

2, What units, parts or divisions of State or local government (1nelud1ng 01t1es counties, ﬁre '
departments ot school dlstrlcts) will be impacted by this administrative regulatmn‘?

The Division of Waste Management
3. Identify each state or federal statute or federal regulation that requires or authorizes the actmn
- taken by the administrative regulation.

. KRS 224.60-130(1)(}) ,
4. Estimate the effect of this administrative regulation on the expendxtures and revenues of a state
or local government agency (including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this adminisirative regulation generate for the state or local
government (including cities, counties, fire departments, or school districts) for the first year?
“This amendment will not generate revenue.
(b) How much revenue will this administrative regulation generate for the state or local
government’ (mcludmg cities, counties, fire departments or. school districts) for subsequent
yoars?
This amendment W111 ot generate revenue.
(¢) How much will it cost to administer this program for the first year?
This amendment will not have incredsed cost to the agency for implementation. There
“may be an increase in the amount of money paid out of SOTRA as the rates have incr eased
(d) How much will it cost to administer-this program for subsequent years? '
This amendment will not have increased cost to the agency for Implementatlon Thele
may be an increase in the amount of money paid out of SOTRA as the rates have incr eased

Note: If spe01ﬁe dollar estimates cannot be determined, provide a brief narrative to explain the

~ . fiscal impact of the administrative 1egu1at10n

‘Revenues (+/-):
Expenditures (+/-):
Other Explanation;

16




Detailed Summary of Material Incorporated by Reference. -

L This administlétive regulation incorporates by reference the “SOTRA Application for
Assistance”, DEP 6067, (April 2011). This document is to be submitted for applying -for -
ehg1b1hty from. SOTRA

Th1s document consists of 3 pages.

L This administrative regulation incorporates by reference the “SOTRA Claim Request”,
DEP 6068, (April 2011)." This document is to be filled out by eligible SOTRA applicants to get
reimbursement from the SOTRA.

This document congists of 2:pages.

III.- This administrativé regulation incorporates by reference the “SOTRA Reimbursement
Worksheet”, DEP 0064, (April 2011). This document is to be filled out by eligible SOTRA
applican_ts to get reimbursement from the SOTRA.

. This document consists of 8 pages.

17
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STATEMENT OF CONSIDERATION RELATING TO
401 KAR 42:330
Amended After Comments

Energy and Environment Cabinet
Department for Environmental Protection
Division of Waste Management -

A public hearing on 401 KAR 42:330 was held on May 24, 2011 at 10:00 a.m. in
Conference Room 301 D at 300 Fair Oaks Lane, Frankfort, Kentucky, 40601. No verbal
comments were received on 401 KAR 42: 330

The following people submitted written comments:

Name and Title ' Affiliation . ‘
Rob Daniell, Manager , . Undergmund Storage Tank Branch

The following people responded to comments:

Name and Title Affiliation

Anthony Hatton, Director Division of Waste Management
Rob Daniell, Manager, RLA "~ Division of Waste Management
Cassandra Jobe, Supervisor, PPA Division of Waste Management

Summary of Comments and Responses

Subject Matter: Clarification of reimbursement eligibility and applicability.
Comment: Rob Daniell, Underground Storage Tank Branch

The rates for reimbursement for SOTRA should be based on the date the SOTRA
Application for Assistance was approved. ‘

Response:

. The division agrees. Language has been added to Sections 4 and 5 to clarify the

reimbursement apphcabihty and eligibility.




V. Sunimary of Action Taken by Promulgating Agency
401 KAR 42:330: Comments were considered and the following changes are suggested:

Page §
Section 4
Line 7 . _ ,
- After “Permanent Closure Costs.”, insert “The rates established for permanent closure
_costs in this section shall amz)lv tfo a SOTRA Apphcatlon for Assistnace anmoved after October
6 2011 .

Page 9
Section 5
Line 9

After “Claims.”, insert “Eligible reimbursement for peimanent closure costs associated’
with a SOTRA Application for Assistance approved prior to October 6, 2011 shall be made in

7 accordance with the administrative regulations in effect at the time the SOTRA Application for
Assistance was anproved ? T :




